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IN THE SUPREME COURT OF INDIA

ClViLVAPPELLATE JURISDICTION
CIVIL APPEAL NO. OF 2011

POSITION OF PARTIES
In the High Court In this Court

IN THE MATTER OF :- *

- Misbahuddeen
aged about 41 years,
S/o late Ziauddin,
Resident of Mohalla Angoori Bagh,
Faizabad City,
Faizabad,
Uttar Pradesh Plaintiff No. 6/1/1 Appellant

VERSUS

1. Mahant Suresh Das
Chela Sri Param Hans Ram Chander Das
resident of Digambar Akhara,

Ajodhia City,
District Faizabad, Contesting
Uttar Pradesh Defendant No. 2/1 Respondent No. 1

' 2. Nirmohi Akhara

e situated in Mohalla Ram Ghat,
City Ajodhiya, District Faizabad,
through Mahant Rameshwar Das,
Mahant Sarbarakar,
R/o Nirmohi Akhara,
Mohalla Ram Ghat,

City Ajodhiya, :
District Faizabad,. Contesting
Uttar Pradesh Defendant No. 3 Respondent No. 2

3. Mahant Raghunath Das
Chela Mahant Dharam Das Mahant
and Sarbarakar
Nirmohi Akhara,
Mohalla Ram Ghat, -
City Ajodhiya,
District Faizabad, \
Uttar Pradesh Defendant No. 4 Respondent No. 3



10.

11.

The State of Uttar Pradesh
through Chief Secretary to the
State Government,

Uttar Pradesh Defendant No. 5

The Collector,
Faizabad,
Uttar Pradesh

- Defendant No. 6

The City Magistrate,
Faizabad,

Uttar Pradesh Defendant No. 7

| The Superintendent of Police

Faizabad,

Uttar Pradesh Defendant No. 8

B. Priya Dutt

S/o R. B. Babu Kamlapat Ram
R/o Rakabganj,

Faizabad,

Uttar Pradesh Defendant No. 9

President

All India Hindu Maha Sabha

Read Road, ‘

New Delhi. Defendant No. 10

President, Arya Maha Pradeshik Sabha
Baldan Bhawan,
Shradhanand Bazar,

Delhi. Defendant No. 11
President
All India Sanatan Dharam Sabha,

Delhi. Defendant No. 12

ELIL

Contesting |
Respondent No. 4

.

Contesting
Respondent No. 5

Contesting
Respondent No. 6

Contesting
Respondent No. 7

Respondent No.8

Contesting
Respondent No. 9

Contesting
Respondent No.10

Contesting
Respondent No.11



12.

13.

14.

15.

16.

7.

Dharam Das

alleged Chela Baba Abhiram Das
Resident of Hanuman Garhi,
Ayodhya, Faizabad,

Uttar Pradesh Defendant No. 13/1

Sri Pundrik Misra -
Son of Raj Narain Misra,

Resident of Balrampur Sarai,
Rakabganj, Faizabad,

Uttar Pradesh Defendant No. 14

Sri Ram Dayal Saran
Chela of late Ram Lakhan Saran,
R/o Town Ayodhya,
District Faizabad,

Uttar Pradesh Defendant No.15

Ramesh Chandra Tripathi
aged about 73 years,

son of Sri Parsh Rama. Tripathi,
R/o village Bhagwan Patti,
Pargana Mijhaura,

Tahsil Akbarpur,

District Ambedkar Nagar,

Uttar Pradesh Defendant No.17

Mahant Ganga Das

Chela of Mahant Sarju Dass,
R/o Mandir Ladle Prasad,
City Ayodhya,

Faizabad,

Uttar Pradesh Defendant No.18

Shri Swami Govindacharya

Manas Martand Putra Balbhadar Urf Jhallu,
R/o Makan No. 735, 736, 737,

Katra Ayodhya, Pergana Haveli Audh,
Tahsil and District Faizabad, .

Uttar Pradesh Defendant No.19

g SD 5;‘-%:;

Contesting
Respondent No.12

Confesting
Respondent No.13

Contesting
Respondent No.14

Contesting
Respondent No.15

Contesting
Respondent No.16

Contesting
Respondent No.17



18.

19.

20.

21.

22.

23.

Madan Mohan Gupta
Convener of

Akhil Bhartiya Sri Ram Janam
Bhoomi Punarudhar Samti,
E-7/45, Bangla T.T. Nagar,
Bhopal,

Uttar Pradesh Defendant No.20

President
All India Shia Conference
Registered, Qaumi Ghar,
Nadan Mahal Road,

F. S. Chowk, Lucknow
Uttar Pradesh

Umesh Chandra Pandey

S/o Sri R.S. Pandey,

Resident of Ranupalli,
Ayodhya, District Faizabad,
Uttar Pradesh

‘Defendant No.21

Defendant No.22

58y

Contesting
Respondent No.18

.~

Respondent No.19

Contesting
Responaent No.20

The Sunni Central Board of Wagfs U.P. Lucknow

through its Chief Executive Officer.
3-A, Mall Avenue,
Lucknow,

Uttar Pradesh Plaintiff No. 1

Mohd. Siddiq alias Hafiz Mohd. Siddig
S/o late Haji Mohd. Ibrahim,

resident of Lalbagh, Moradabad, ,
General Secretary, Jamiatul Ulema Hind,
Uttar Pradesh, Jamiat Building,

B.N. Verma Road (Katchechry Roard),
Lucknow,

Uttar Pradesh Plaintiff No.2/1

Ziauddin

Aged about 46 years, :

S/o Haji Shahabuddin (deceased)

R/0 Mohalla Angoori Bagh,

Pargana Haveli Oudh,

City and District Faizabad,

Uttar Pradesh ~ Plaintiff No.6/1

‘now known as U.P. Sunni Central Waaqf Board,

Proforma
Respondent No.21

Proforma
Respondent No.22

Proforma
Respondent No.23



24.

25.

26.

27.

Mohammad Hashim

aged about 90 years

son of late Karim Bux, W’.)
resident of Mohalla Kutiya, K@/
Panji Tola, Ajodhiya City,

District Faizabad,

Uttar Pradesh Plaintiff No.7

Maulana Mahfoozurrahman

S/o late Maulana Vakiluddin,

Resident of Village Madarpur,

Pergana and Tahsil Tanda,

District Ambedkarnagar

(old District Faizabad),

Uttar Pradesh Plaintiff No.8/1

Mahmud Ahmad

Aged about 30 years

S/o Ghulam Hasan,

R/o Mohalla Rakabganj,

City Faizabad, ’ :
Uttar Pradesh ' Plaintiff No.9

Farooq Ahmad

S/o late Sri Zahoor Ahmad,

Resident of Mohalla Naugazi Qabar,
Ayodhya City, Ayodhya,

District Faizabad,

Uttar Pradesh Plaintiff No,10/1

98y

Proforma
Respondent No.24

.~

Proforma
Respondent No.25

Proforma
Respondent No.26

Proforma
Respondent No.27

APPEAL UNDER SECTION 96 READ WITH SECTION 109 AND

SECTION 151 OF THE CODE OF CIVIL PROCEDURE,1908 (CPC), AND

ALSO READ WITH ARTICLES 133, 134A AND 136 OF THE
CONSTITUTION OF INDIA |

To

The Hon'ble Chief Justice of India
and his companion justices of the
Hon'ble Supreme Court of India

The humble Appeal of the
above named Appellant



MOST RESPECTFULLY SHOWETH: -
1. This is a Civil Appeal under Section 96 of the Code of Civil

Procedure, 1908 (hereinafter referred to as “CPC") read with Section 109
CPC and also read with Articles 133/ 134A/136 of the Constitution of India
against the impugned judgment, order and preliminary decree dated

.

30.09.2010 passed by the three Judges Special Bench of the Hon”blé High
Court of Allaha‘bad, Lucknow Bench, Lucknow rendered in O.O.S. No.4 of
- 1989 and other connected suits vide their separate judgments. In this
respect, the Special bench of the Hon'ble High Court has passed a
separate order on the same date observing that in the opinion of the

Hon'ble Judges of the High Court an appeal is maintainable in this Hon'ble

Court under Section 96 of Civil Procedure Code, 1908.

2. That the brief facts leading to the filing of the present Appeal are set

out as under:-

i, That during the rule of Emperor Babar in the year 1528 the Babri
Mosque was constructed where the Muslim community started

offering prayers. These prayers continued uninterrupted in the

Mosque from 1528 untill 22 December 1949.

_ii. . That in the year 1857 the courtyard of the Mosque was divided and
an inner and the outer courtyard was created, separated by a wall
made of bricks and an iron grill. From on or around 1857, a
Chabutra admeasuring 17 x 21 ft was set out in the outer courtyard

of the Mosque (the “Chabutra”).

ii.  Thatin January 1885 an Original Suit No. 61/280 of 1885 was filed
by Mahant Raghubar Dass (claiming to be the Mahant of

Janamsthan), against the Secretary of State for India in Council,
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interalia seeking permission to build a temple on the Chabutra. In
the said suit, the existence of the Mosque was admitted by the

Plaintiff, who in essence represented the entire Hindu community.

That the Learned Trial Court namely Sub-Judge, Faizabad by its

order dated 24.12.1985 dismissed the aforesaid Original Suit No.

61/280 of 1885 and did not grant the prayer seeking permission to

construct a temple on the site of Chabutra.

That the Plaintiff in Original Suit No. 61/ 280 of 1885 preferred Civil
Appeal No. 27 of 1886 and the Appeal was dismissed by the First
Appellate Court by its order dated 18/26 March, 1886. | It is
imperative to set out the finding of the Appellate Court, which formed
the basis fo.r dismissal of the. Civil Appeal. The Learned Court held

as follows -

“The entrance to the enclosure is under a gatewéy which
bears the superscription ‘Allah’ - immediately on the left is the
platform or chabutra of masonry occupied by the Hindus. On
this is a small superstructure of wood in the form of a tent.
This chabutra is said to indicate the birthplace of Ram
Chandra. In front of the gateway is the entry to the méson/y
platform of the Masjid. A wall pierced here and there with
railings divides the platform of the Masjid from the enclosure
on which stands the chabutra”,

That a Second Appeal No. 122 of 1886 was preferred against the
judgment and order dated 18/26.3.1886. The Second Appeal came
to be dismissed by the order passed by the Learned Judicial

Commissioner, Oudh. The finding of the Learned Judicial

Commissioner, while dismissing the Second Appeal is as follows:
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“The matter is simply that the Hindus of Ajodhya want to
erect a new temple of marble over the supposed holy
spot in Ayodhya said to be the birthplace of Shri Ram
Chander. Now this spot is situated within the precincts
of the grounds surrounding a mosque constructed some
350 years ago owing 'to the bigotry and tyranny of the
Emperor Babur, who purposely chose this holy spot

according to Hindu legend as the site of his mosque.

The Hindus seem to have got very limited rights of
access to certain spots within the precincts adjoining the
mosque and they have for a series of years been
persistently tying to increase those rights and to erect
buildings on two spots in the enclosure:

(1)  Sita Ki Rasoi

(2)  Ram Chander Ki Janam Bhumi,
The Executive authorities have persistently refused
these encroachments and absolutely = forbid any

alteration of the 'status quo'.

| think this is a very wise and proper procedure on their
part and | am further of opinion that the Civil Courts

have properly dismissed the Plaintiff's claim.

..........................

..........................

There is nothing whatever on the record to show that
the plaintiff is in any sense, the proprietor of the land, in

question”,
That communal riots took place in Ayodhya in 1934 and the mosque
was partly damaged. However, the mosque was repaired at the cost

which was borne by the local Government. It is pertinent to state

that in the period before as well as after the riot, right until 22

December 1949, prayers were being offered by the Muslim

community at the Mosque.
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viii; That in the intervening night of 22/23 December, 1949_around 50 to
60 persons belonging to Hindu faith trespassed into the Mosque and
placed the idols of Ram below the Central Dome of the Mosque.
This was a clear case of trespass and no right can accrue out of the

criminal act of trespass which was committed on that date.

-

iX. That a First Information Report (FIR) was lodged about the said

incident of placing idols in the Mosque on 23.12.1949, ,

X. That the local Government instructed the District Magistrate

Faizabad to remove the idols from inside the Mosque on

26.12.1949.

xi.  That the District Magistrate Faizabad did not abide by the direction
of the local Government and failed to remove the idols from the

Mosque.

xi. That on account of the possibility of breach of peace, on 29

December 1949, the Additional City Magistrate, Faizabad passed an
order under section 145 of the Cr.P.C, attaching the Mosque. Shri
PEiya Dutt Ram, Chairman, Municipal Board was appointed as the

Receiver.

xiil. That Shri Priya Dutt Ram took the charge as the Receiver on

5.1.1950 and made an inventory of the attached properties.

xiv.  That a Regular Suit No. 2 of 1950 (O0.0.S. No. 1 of 1989) titled
Gopal Singh Visharad Versus Zahoor Ahmed and others was filed.
In the said suit an interim injunction was granted in favour of the

Plaintiff against the removal of the idols from the Mosque.

-~
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That the order of temporary injunction was modified on the basis of
an application moved on behalf of the District M’agistrate to the effect
that darshan and puja shéll continue as was being done on
16.01.1950. The order read as:-
“The parties are hereby restrained bg means of
temporary injunction to refrain from removing the idols

in question from the site in dispute and from interfering

with Puja etc. as at present carried on.”

That one Mr, Anisgr Rahman filed Transfer Application No. 208
before the Hon'ble High Court of Allahabad, Lucknow Bench seeking
a transfer the proceedings initiated under Section 145 of the Cr.P.C
from the Additional City Magistrate, Faizabad to another Court of
competent jurisdiction oL‘x"ts‘ide fhe District of Faizabad. The Transfer
Application also sought a stay of the proceedings (u/s 526, 528
Cr.P.C.). The Hon'ble High Court by its order dated 3.2.1950 was

pleased to stay further proceedings and passed the following order:-

“Issue notice. Stay meanwhile. A copy of the order may

be handed over to the learned counsel on payment of

the necessary charges.”
That the Leérned Civil Court, Faizabad appointed Mr. Shiv Shankar
Lal Vakil as a Commissioner. Mr. Shiv Shankar Lal Vakil prepared a
map of the entire premises. Since the map pfepared by Mr. Shiv
Shankar Lal Vakil, had nomenclatures for certain areas as Sita
Rasoi, Bhandar, Hanuman Dwar etc., which was not in accordance
with the said land, objections were lodged by the Muslim parties

against the same, which were then recorded in an Order dated

1.4.1950.

co
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xviii. . That Shri Shiv Shankar Lal, pleader as a Commissioner appointed

by the Learned Court in Suit No. 2 of 1950 prepared two site plans

on 25.5.1950.

XiX. ‘That a Regular Suit No. 25 of 1950 (O0.0.S. No.2 of 1989);
Paramhans Ramcharan Dass Vs. Zahoor Ahmed and others was
fled. The prayers in the said suit were similar to fhe prayer and
reliefs claimed in Regular Suit No. 2 of 1950. Notably, while Regular
_Suit No. 2 of 1950 had been filed without the mandatory notice
under Section 80 of the CPC to the State Government and its

officers, the second suit was filed after giving the aforesaid notice.

xx.  Thaton 3 March 1951, the interim injunction dated 16 January 1950
as modified on 19 January 1950 was confirmed. The order stated:-

“The interim injunction  order dated 16.1.50 as
modified on 19.1.50 shall remain in force until the

suit is disposed of.”
xxi. That Regular Suit No. 2 of 1950 and Regular Suit No. 25 of 1950
were consolidated by an Order dated 4.8.1951 of Civil Judge,

Faizabad.

xxii.  That on 30 July 1953, the proceedings under section 145 CrPC were
put in abeyance in view of the pending suits on the ground that the

same would be taken up after the disposal of the suits.

xxiii. That a first appeal was filed from the order dated 3 March 1951
before the Hon’ble High Court of Allahabad and the same was
numbered vas F.AAF.O No. 154 of 1951. This first apreal was
dismissed by the order dated 26.4.1955 with the direction that the

suit be expeditiously decided.
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xxiv. That a Regular Suit No. 26 of 1959 (O.0.S. No. 3 of 1989) titled
Nirmohi Akhara Vs. Babu Priya Dutt Ram & Others was filed on

17.12.1959.

xxv. That another Regular Suit No. 12 of 1961 (O.0.S. No. 4 of 1989),
tited Sunni Central Board of Waqf & Others Vs._Gopal Singh

Visharad & Others was filed on 18.12.1961.

xxvi. That on 9.3.1962 Issues were framed by the Learned Civil Judge,
Faizabad in Regular Suit No. 2 of 1950 and Regular Suit No. 25 of

1950.

xxvii. That on 17.5.1963 Issues were framed in Regular Suit No. 26 of

1959.

xxviii. That by an Order dated 6.1.1964 of the Civil Judge, Faizabad all the
four suits were consolidated together and Regular Suit No. 12 of

1961 was made the leading suit.

xxix. That certain findings were recorded by the Learned Civil Judge
Faizabad by his order dated 21.4.1966 on the issue regarding the
validity of notification issued under Section 5(1) of U.P. Muslim Waqf

Act, 1936 in the consolidated suits.

xxx. That a Trust called the Ram Janambhoomi Nyas was formed on

18.12.1985 for the construction and management of a Ram Templle,
and was registered on the. same day by Sub-Registrar, S.D.No.1, at

Delhi.

XXX, That in a Miscellaneous Appeal filed by a stranger to the suit,
an Order was passed by the District Judge, Faizabad on

1.2.1986 directing the District Magistrate and the S.S.P. of
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Faizabad to remove the locks of the two gates of the Mosque
in order to enable the general public to enter the main building
of the Mosque for the .darshan and puja of the idols 'kept‘
inside. This order was contrary to the terms of the Order

dated January 19, 1950.

[ 9

XXXil. That a Writ Petition was filed by Mr. Hashim Ansari on
3.2.1986 before the Hon’ble‘High Court, Lucknow Bench
challenging the order of District Judge Faizabad, dated

February 1, 1986.

XxXxiii That another Writ Petition against the aforesaid order of the
District Judge, Faizabad, dated February 1, 1986 was filed by

the Sunni Waqf Board in May, 1986.

XXXiV. That thé State of U.P. ﬂledr an application (Misc. case No. 29
of 1987) on 156.12.1987 under Section 24 of Code of Civil
Procedure read with Section 151 C.P.C. before the Hon'ble
High Court on the ground that due to importance of the matter
these suits may be witﬁdrawn from the Civil Court, Faizabad

to the Hon'ble High Court.

XXXV, That Regular Suit No. 236 of 1989 (O.0.S. No. 5 of 1989) was
filed on 1.7.1989 in the Court of Civil Judge, Faizabad by three
plaintiffs namely, (1) Bhagwan Shri Ram Virajman at Shri Ram
Janam Bhumi, Ayodhya, represented by next friend Sri Deoki~
Nandan Agarwala, (2) Asthan Shri Rama Janama Bhumi,
Ayodhya represented by next friend Sri Deoki Nandan

Agarwala and (3) Sri Deoki Nandan Agarwala himself.
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XXXV, That on an Application u/s 24 C.P.C. by the State of U.P. all
the five Suits were withdrawn by an order dated 10.7.1989
and transferred to the Hon'ble High Court of Allahabad,

Lucknow Bench (and were assigned to a Full Bench of three

Hon'ble Judges for trial of the said cases).

LY

XXXVii. That 0.0.S. No. 2 of 1989 withdrawn by the plaintiff in the said

suit on 18.9.1990.

XXXViili. That the Govemmeni of Uttar Pradesh issued a notification
dated 7/10.10.1991 for acquisition of a part of the property in

dispute including outer courtyard of the Mosque.

XXXiX. That the Mosque was illegally demolished on 6 December
1992.
xxxl. That the notification issued by the Government of Uttar

Pradesh on 7/10 October 1991 was struck down by the
Hon'ble High Court of Allahabad, Lucknow Bench on

11.12.1992.

xli. - That an Ordinance titled the ‘Acquisition of Certain Area at
Ayodhya Ordiriance’ dated 7‘1‘1993' was issued by the
Central Government forv the acquisition of 67.703 acres of land
in Ayodhya, including the land of demolished Mosque and
some adjoining areas and also for abati_n‘g all the suits pending

in the High Court.

xlii. T_hat a Reference was made to this Hon'ble Court on the

same day under Article 143(1) of the Constitution of India.
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xliii. That the Acquisition of Certain Area at Ayodhya Ordinance,
1993 (No. 8 of 1993), replaced by the Acquisition of Certain
Area at Ayodhya Act, 1993 (No. 33 of 1993) which was

gazetted on 9.3.1993.

xliv. That this Hon'ble Court by its judgment and order dated
24.10.1994 in the case entitled as Dr. M. Ismail Faruqui and
Ors. Vs. Union of India and Ors. (Reported in (1994) 6 SCC
360, struck down Section 4(3) of the Aéquisition of Certain
Area at Ayodhya Act, 1993 (No. 33 of 1993) and revived all
the Civil Suits for adjudication by the Hon'ble High Court and

declined to answer the Special reference and returned the

same.

Xlv. That the recording of oral evidence began in. the Suits on
24.7.1996.

xIvi. That the Full Bench of the Hon'ble High Court decided to take

assistance of the Archeological Survey of India ("ASI") and
passed orders dated 18.1.2002 in terms thereof by directing
ASI to survey the disputed site by Ground Penetrating Survey/

Geo Radiology Survey.

xvi  That the Hon'ble High Court by its order dated 5.3.2003
directed the A.S.l. to excavate the site and give its report

about the existence of a temple/ structure beneath the

Mosque.

xIViii, That excavations were carried out at the disputed site

between 12.3.2003 to 7.8.2003.
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xlix. That ASI filed a report dated 22.8.2003 of excavation before

-the High Court (the “ASI Report”).

That objections were filed by the Muslim parties against the

ASI Report in October, 2003.

I, Trhat the Full Bench of the High Court passed its Order dated

4.12.2006 on the objections inter-alia in the following terms:-

‘So we order that this ASI report shall be subject to the
objections and evidence of the parties in the suit and all these . -
shall be dealt with when the matter is finally decided”

li. That the recording of oral evidence concluded on 23.3.2007.

liii. That the oral arguments commenced on 25.4.2007.

liv. That on the retirement of Hon'ble Mr. Justice O. P. Srivatsava,

the oral arguments again restarted before the reconstituted

Bench in which Hon'ble Mr. Justice Sudhir Agarwal was

included on 29.9.2008.

v, That on account of the elevation of Hon'ble Mr. Justice S.
Rafat Alam as Chief Justice of the M P High Court the oral
arguments again restarted after the Bench was reconstituted

with the inclusion of Hon'ble Mr. Justice S. U. Khan on

11.1.2010.
Ivi. That all the hearings concluded in all the Suits on 26.7.2010.
Vi, That the impugned judgments pronounced by all the three

Hon'ble Judges separately on September 30, 2010.

3. That being aggrieved by the impugned judgment, order and

preliminary decree dated September 30, 2010 passed by the Special Full
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Bench of the Hon’ble High Court of Allahabad, Lucknow Bench, Lucknow
in Other Original Suit No. 4 of 1989 and other connected Suits, the

Appellant etitioner is filing the present Civil Appeal on the following,
amongst other grounds which are being raised without prejudice to one
another: -

- GROUNDS
()  ERRONEOUS FINDINGS OF FACT

At the outset, on the question of abpreciation of evidence, it is respectfully
submitted that the impugned judgment isﬂ based on divergent stan‘dards in
the consideration of evidence led by the counter-parties. The Appellant
craves leave to place specific instances of such divergence at the time of
argument. However, at this juhcture, by way of an example drawn from
Justice Sudhir Aggarwal's Judgment,__ the Appellant states that while the
Hon'ble Judge has accepted the finding that Nirmohi Akhara was a
religious denomination since 1728 based on inadmissible hearsay
evidence, the Hon'ble Judge required. the Muslims to iead direct primary
evidence to p'rove that the Mosque was censtructed in 1528 AD by holding
that certain inscriptions on the disputed structure eointing to the
construction of the Mosque in 1528 AD were not credit worthy. Therefore,
it is apparent that the differing standards adopted for accepting the
evidence of the parties was erroneous and has been the fundamental

reason why the Hon'ble Judge erred on both fact and law.

(A) Use of disputed area prior to 1855 (From 1528 AD)
i That the recording of the finding that since 1934 to 1949 only

Friday Prayers were being offered in the premises in dispute is
against the evidence on record as it was fully established from

the evidence on record that regular 5 times prayers were
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being offered in the building in dispute upto December, 1949.

In this respect not only evidence adduced by the Muslims has
been ignored but some of the statements made and

documents filed by the Hindu parties were also not taken into
consideration. (See Page 231 of the Judgment of S.U.Khan, J.

~

in Volume - ). -

That the finding that since much before 1855 both the parties
were using the premises in dispute as their religious place, is
based upon surmises and conjectures and‘ not based on
cogent or reliable evidence. (See Page 250 of the Judgment

of S.U.Khan, J. in Volume - 11).

That the pleadings from the Mosque side have been very clear

and categorical stating that after the Mosque was constructed
in 1528 A.D., it has been a Wagqf where Muslims have been

offering their Namaz continuousiy.

That Hon'ble Justice Sudhir Agarwal wrongly observed that
Muslims havle not used the premises covered by the outer
courtyard for any purposes since 1856-1857 and as such it
c‘ould be said that so far as the outer courtyard is concerned,
the fight of prayer by Hindus had perfected.having continued
exclusively for more than a century. Hence the finding on
Issue No. 4 (Suit-4) was also illegal and based on no reliable

evidence at least to the extent of observations referred to

above. The observation regarding the premises within the



Vi,

As¢ 4

inner courtyard that the same has been used by both the sides
may be more frequently by Hindus and occasionally or
intermittently by Muslims was also illegal and against the
evidence on record. (See page 2964 of the judgment in

Volume XIV).

That Hon'ble Justice Sudhir Agarwal wrongly observed that
the partition wall dividing the inner courtyard of the building in
éuit said to have been raised in 1856-1857, was constructed
when “the Hindu worshippers tried to enforce théir right to the
excluéion of Muslims some time in 1853-1855." It was also
wrongly observed that even this arrangement could not detain
Hindus from continuing to"enter the inner courtyard and the
“Hindus continuously worshipped in the inner courtyard also
though at time the Muslims Friday prayers were also held
thereat.” All these observations of the Hon’ble Judge were
based on no reliable evidence and were simply conjectural in

nature. (See page 2635 of the judgment in Volume XIV).

That the finding given by Hon'ble Justice Sudhir Agarwal én
issue No. 1-B (c) (Suit-4) is also against the evidence on
record and it was wrongly observed that “disputed structure in
the inner courtyard had been continuously used by Hindus for
worship pursuant to the belief that the site in dispute is the
birth place of Lord Ra.ma.” It was also wrongly held that there
was recorded evidence to that effect at least from second half

of 18"‘ century. It was also wrongly observed that “regarding
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the user of the premises by Muslims no evidence has been

placed to show anything till at least 1860." It was also wrongly
held that “the members of both the communities i.e. Hindu and

Muslim had been visiting the building in dispute in thé inner
courtyard .and that “the premises within the inner
courtyard........ was not restricted for user  of any one
community.” As such the findings given on issue No. 1 (B) (c)
(Suit-4) was against the evidence on recora. (See pages

3413-3414 of the Judgment in Volume - XVI).

vii.  That Hon'ble Justice Sudhir Agarwal has failed to appreciate
that construction of the building in disputé in 1528 A.D. was
not being disputed either in pleadings of the méin contesting
partiés or in the evidenceu of historiané of either side and as
such there was no justification for the Hon’ble judge to have
recorded a finding against the evidence adduced from both
the sides by holding that the building in dispute was not
constructed in 1528 A..D. by Babur or any of his agents. (See
page 1763 of the Judgment in Volume - X)

(B) OVERWHELMING EVIDENCE OF EXISTENCE AND USE
OF MOSQUE.UNTIL 1949 /1950

Summary of submissions on construction and existence of mosgque

i It is submitted that Hon'ble Justice Sudhir Agarwal erred in
holding that the Moque was not constructed by Babar on the
ground that the Muslim parties had been unablé to prove the
same. It is submitted at the outset that Issue No. 6 in Suit No.

1, i.e. "Is the property in suit a mosque constructed by
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Shahanshah Babar commonly .known as Babri _Mosque in
1528 AD" was framed because the existence and the creation
of the Mosque in 1528 AD was challenged by the plaintiff,

thereby transferring the burden of proof on the plaintiff to show

that the Mosque was not constructed in 1528 AD. However, it

is evident from the findings rendered by the Hon'ble Judge

from paragraphs 1295 to 1687 (at pages 1449 to 1804 in
Volumes VIl to X), that the burden of proof was erroneously

transferred to the defendant to show that the Mosque was in

fact constructed by Babar in 1528 AD.

Furthermore, it is evident that while the Hindu’s took a

“contradictory position regarding the construction of the temple

(See paragraphs 1314 and 1325 at pages 1458 to .1464 in
Volume - VIII), the Muslims have all taken a consistent
position, as noted by the Hon'ble Judge at paragraph 1327.
However, despite the inconsistent stand taken by the Hindus,
by trénsfering the burden of proof, the Hon'ble Judge failed to
appreciate that the Hindus had offered no plausible evidence

to suggest that the Mosque was not constructed in 1528 AD.

Furthermore, it is submitted that Hon'ble Justice Sudhir
Agarwal also failed to appreciate that eyidence in the form of a
Government White Paper and various gazetteers all pointed to
the Mosque having been constructed in 1528 AD.
Furthermore, historical evidence, including inscriptions, also
suggested the construction of the Mosq.ue by Babar.
However, this evidence was not accepted by the Hon'ble

Judge, who déspite the lack of plausible evidence to suggest
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that the construction of the Mosque was much later,

proCeeded to hold that the Mosque was constructed sometime

between 1659 to 1707, i.e. during the reign of Aurangzeb. ltis
evident that the Hon'ble Judge's findings are erroneous

because:
t
-~

It is based'on a preponderance of probabilities and such

preponderance is against direct evidence to the contrary;

The Court is not an expert and unless a Court finds that an
experts testimony is unreliable (which would be in rare casesl),
there is no occasion for the Court to disbelieve the expert. In
this regard, the Court supplanted the views of the historians
without having any independent evidence of their own, making
it evident that their findingé, including the findi'ngs at
paragraph 1660 at page 1787 in Volume - X, were

uhsupported;

Thé findings of the Court were based on the assumption that
the inscriptions were not contemporary with the building of the
Mosque because (i) they were not inscribed on tablets set up
on the wall, (ii) found incised on prominent plaées, (i) were
not noticed by Tieffenthaler in his historical account. |t is
submitted that not only was such an appreci'ation purely
subjective (and thus erroneous) but also that the above
evidence could not support the conclusion drawn that the

Mosque was not constructed in 1528 AD.

The findings of the Court at paragraphs 1638 at page 1764 in
Volume - X were again based on a subjective appreciation of

the evidence and not on any objective criteria.
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Detailed submissions on construction and existence of the mosque

That the Hon'ble Judge has fallen into serious error by
wrohgly recording that in the ’year 1949 there was no place for
Wazu or that the facility for Wazu was discontinued
sometimes after 1885 while thev evidence on record including
the photograph taken by Sri Bashir Ahmad Khan, Advocate
(Vakeel Comn‘missioner) fully established that there was
speciﬂq place for Wazu etc. on southern side éhabutra of the
Mosque (See‘Page 257 of the Judgment of S.U.Khan J in

Volume - 1i).

That Hon'ble Justice Sudhivr Agarwal has wrongly held that
Muslim parties had miéerably failed to disbharge the burden of
proof regarding the construction of building in question in 1528
A.D. and a totally vague and incorrect finding has been
recorded in this'respect in para 1681 (P. 1796 in Volume - X)
which is based on no evidence and thevobservations of the
Hon'ble Judgé that, “The possibility of change, alteration or
manipulation in the inscriptions cannot be ruled out” was
totally unfounded and based on no evidence and his further
finding that the building in dispute might have been
constructed probably between 1659 to 1707 A.D. was also a
purely conjectural finding based on no evidence. Thus the
findings recorded on Issue No. 6 (suit 1), Issue No. 5 (suit 3)
and}‘ issue No. 1 (a) (suit 4) are illegal, unsustainable and
against the evidence on record. (Kindly see pages 1795 to

1797 of the Judgment in Volui'ne - X).
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That Hon’ble Justice Sudhir Agarwal wrongly observed that
after the riots of 1934 no order had been placed before the
court to show that the premises in dispute was ever handed
over to the Muslims or that they were allowed to offer Namaz
in the buflding in dispute. In this respect the specific
averments made in the order_déted 12~5-1934: (Ext. A-49 of
Suit-1) referred on page 2922 (See Volume - XIV) and other
documents referred on pages 2921-2933 (See ,Vo/ume - XIV)
were mis'-appreciated and misread. The word ‘“religious
services” used in the order dated 12" May 1934 could not be
interpreted for any other service except Namaz. (See pages

2921-2933 of the Judgment in Volume - X.).

That Hon'ble Justice Sudhir Agarwal mis-appreciated and
misread the documents referred on pages 2935-2958 and

wrongly observed that these documents “show at the best
that, Namaz, only on Friday, used to be offered in the di.sputed
structure in the inner courtyard and for rest of the period the
building remain unattended by Muslim.” In this respect, the
observation méde by the Hon'ble Judge that witnesses of the
plaintivffs (Suit 4) have expressed their ignorance about the
visit of the Wagqf Inspector dated 10-12-1949 and 23-12-1949
was also uncalled for and improper as no one had claimed}
that the said visit was made in his presence. It was also
wrongly observed that the gertiﬁed copies of the said 2 reports

had not been proved and the same could not be termed to be

~ the public document or that the contents of the same were

required to be proved. In this respect the Hon'ble Judge did
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not take into account the relevant provisions of the Wagf Act
as well as the fact the author of these 2 reports (Sri Mohd.

Ibrahim) had expired long back and as such he could not be

produced to prove the contents of the same. It was also not

-noticed by the Hon'ble Judge that the said 2 reports had

neither been doubted in any _manner by the other side but
rather the same were even relied upon by the other side

during the course of arguments and otherwise also. (See

pages 2935-2958 of the Judgment in Volume - XIV).

That Hon'ble Justice Sudhir Agarwal has not properly
appreciated the wordings of inscriptions of Babri Masjid and in
this respect, observations made regarding the book titled as

“The Sharqi Architecture of Jaunpur” by A. Fuhrer and about

the article of Maulvi Mohd. Ashraf Husain published in

“‘Epigraphié Indica Arabic and Persian supplement 1964-1965"

were incorrect (See pages 1461“-1464 of the Judgment in

Volume - VIIL.).

That Hon’ble Justice éudhir Agarwal while dealing with the
issue of construction of 1528 AD, has wrongly been given
undue importance to the missing pages of Babur's diary called
Baburnama. (See Para 2939 at page 2799 in Volume - XIV).
The claim of:the Muslim side that tHe Mosque was constructed
in 1528 A.D, is subpo_rted by historical evidence as placed on
record by the Plaintiff of Suit No.4. On one hand, thé Hon'ble
Judge wants to see the direct evidence witﬁ respect to
creation of Waqf and on the other hand, fhe Hon'ble Judge

has decided - the core issues on preponderance and
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probabilities and further on the basis of faith and belief. It is
submitted that there are a number of Waqfs made by Muslims
which are being recognized Waqf by user and the use itself is
a proof that the property is a Wagf. There will not be direct
evidence available with respect to innumerable Wagfs in the
country and not taking. cognizance of the fac{ that the said

property is a Wagf by user and not treating them as evidence

would lead to a disastrous condition.

vii.  That Hon’ble Justice Sudhir Agarwal wrongly observed that “in
the entire plaint there .is not even a whisper that Babar
dedicated alleged Mosque for worship by Muslims in general
and made a public Waqgf property. On the contrary para 1
says that it was built by Mir Baqi under the command of
Emperor Babar for use of Muslims in general as a place of
worship” (P. 3288 in Volume - XVI). In this respect also para 1
of the plaint was misquoted as para 1 of the plaint reads as
under:-

- . That in the town of Ajodh/ya, pergana
Haveli Qudh there exists an ancient historic
mosque known as Babri Masjid, built by Emperor
Babar more than 433 years ago, after his
conquest of India and his occupation of the
territories .including the town of Ajodhiya, for the
use of the Muslims in general, as a place of

worship  and  performance  of  religious

ceremonies.”

It is thus evident that firstly the Hon'ble Judge appears to have

proceeded on a wrong assumption about the requirement of



8577

any express “dedication” for creation of fhe Wagf and,
secondly, the Hon'ble Judge haé failed to appreciate that
there was hardly any difference in actual construction having
been done by Mir Baqgi under the express or implied command

of Babar as‘ it is @ matter of common knowledge that almost all

the constructions are made by the subordinate:,s of the King
under an implied command /. authority of the King and the-
same are attributed to the King / Emperor. S;milarly, in the
instant case actual construction having beer got done under
the supervision of Mir Baqgi and the same having been
- attributed to thé command of Babar could not be saidvto be
unusual. Regarding the public Wagf or for the benefit of the
Muslims in" general the Hon’ble Judge ought to have relied
upon the decisidn of this Hon'ble court reported in AIR 1956
SC 713 in order vto infer implied dedication as the building in
dispute was being treated and used as a Mosque by the
Muslims in general, and use of the same as a Mosque was
admitted by some of the witnesses of Hindu side as well as in'
the books relied upon by the Hindu side. It was also wrongly
observed by the Hon'ble Judge that: “Even if we assume that
E’mperor Babur was owner, no material has been placed
- which may suggest or give even a faint indication that with his
permission any public prayer was made in the building in
dispute.” The Hon'ble Judge has gone to the extent of saying
that he did not find any “material to suggest that any Apublic

prayer was offered by Muslims at least till 1860."(P.3289 in

Volume - XIV) The Hon'ble Judge has failed to take into
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account the entire documentary and oral evidence on the
basis of which no other inference was possible but to accept
that the Mosque in question was continuing from 1528 A.D. in
the use and occupation of Muslims and if a Mosque is being
used by the Muslims it has to be inferred that the lsame is
being used for prayers being offered in the said Mosque. (See

pages 3288 and 3289 of the Judgment in Volume - XVI.).

vii. ~ That Hon'ble Justice Sudhir Agarwal wrongly observed that
“so far as‘ the identity of the place was concefned, three
things, remai‘ned unchallenged upto 1950, .......... (@) the
disputed structure was always termed and known as “Mosque”
.......... (b) it was always beIieQed and nobody ever disputed
that ~th¢ sai_d bﬁilding was constructed after demolishing a
temple and (c¢) that the disputed site, as per belief of Hindus, is

"

the birth place of Lord Rama........".  As a matter of fact, only
one of the aforesaid three things, mentioned at (a), had
remained unchallenged upto 22" December, 1949, while the
other two things mentioned at (b) and (c) above had_remaihed
under challenge since the very beginning of such claims. In
this respect the statements mentioned in thé Gazetteers were
wrongly treated as “entitled to consideration” in so far as the
facts méntioned therein pertained to the alleged events of 16",

17" and 18™ centuries. (See pages 3301-3304 of the

Judgment in Volume - XVI).

ix.  That Hon'ble Justice Sudhir Agarwal wrongly observed that
issue No.1 (B) (b) (Suit-4) was irrelevant and hence it had

remained unanswered although the Hon’ble Judge had found
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that upto 1950 it was never doubted that the building in

dispute was a Mosque.”

As such he ought to have held that the buil'ding in suit was

dedicated .to God Almighty as claimed by the plaintiffs of Suit-
4 and as such the finding given by the Hon’ble~Judge suffers
with infirmity. In this respect it'was also wrohgly observed that
the building “was constructed as an attempt to.,desecrate one
of the most pious, sacred and revered place‘ of specific and
peculiar nature i.e. the birth place of Lord Ra'ma which could
not be at any other place......... " (P.3349) (See pages 3349-

3350 of the Judgment in Volume - XVI).,

That Hon'ble Justice Sudhir Agarwal failed to appreciate the

contradictory statements of the Hindu witnesses regarding the

alleged images on the Black Stone Pillars o the Mosque and

wrongly held that the said pillars contained some human

‘images and at some place there appeared to be some images

of Hindu Gods and Goddesses (P.3411 in Volume XVI). It

- was also wrongly observed that due to the existence of certain

alleged images on some of the pillars of the mosque, such a

place would not be a fit place for offering Namaz. In this

respect the statements of the expert witnesses of Islamic -

theology as well as the extracts of the Holi Quran and Hadith
cited by the Hindu side were not correctly appreciated. (kindly

see pages 3359-3413 of the Judgment in Volume XVI).

That the findings given by Hon'ble Justice Sudhir Agarwal in

paragraphs 2283, 2284 and 3077 (pages 2271-2272 in
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Volu‘me - Xll and 2886 in Volume - XIV) that there were no
averment in the plaint (Suit-4) that the plaintiffs wére
dispossessed from the property in question at any point of
time in 1949, and similarly, finding given in para 2558 (pages
2524-2525 in Volume - Xlll) that there was no occasion of
dispossession 6f Muslims _or of discontin&ation of fheir
possession, are contradictory to His own finding given in
paragraph 2439 (page 2443 in Volume - ‘XII) where the
Hon'ble Judge has clearly recorded that “the facts pleaded by
the plaintiffs show that they were ousted from the disputed
premises on 22/23" December, 1949..... since thereafter they
are totally dispossessed from the property in dispute......". In
this respect the findings given by the Hon'ble Judge that it was-
difficult to treat the alleg'éd wrong to be a continuing wrong
has been given by ignoring the fact that the property in dispute
has remained attached on 29-12-1949 and the attachment

had continued thereafter. (See page 2443 of the Judgment in

Volume - XII).

xii.  That Hon'ble Justice Sudhir Agarwal failed to appreciate that
from Ext. 18 of Suit 1 referred on pages 2067-2068 it was fully
evident that Raghubar Das, the then Mahant of Janam
Asthan, had no right even to repair any portibn of the inner or
outer courtyard or of gate of the Mosque and Mohd. Asg;\ar,
the then Mutawalli of the Mosque, was simply asked that he
may not lock the outer door of the Mosque so as to maintain
the old practice. This document having been filed and relied

upon by Hindu parties themselves is sufficient to- discredit and
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discard the so called theory of belief of Hindus about the place
of birth of Lord Rama being worshipped in the inside portion of
the Mosque (See pages 2067-2069 of the Judgment in

Volume - XI.)

xii.  That the observations of the Hon'ble Judge that nothing has
come on record to show as to when Sita Rasoi was actually
constructed, is also not based on a correct pérusal of record

(See page 2069 of the Judgment in Volume - XI).

xiv. That the Hon'ble High Court while deciding issue No.1-B(c)
has ignored the relevant material and documents on record
which show that the Muslims have been praying in the said

Mosque. The said documents, inter-alia are as under:-

1. Ext. 19 (Vol. 5, Page 61-63) complaint of Sheetal
Dubey, Station Officer dated 28-11-1858 about
installation of Nishan by Nihang Fagir in Masjid

Janam Asthan.

2. — Ext. 20 (Vol. 5, P. 65-68B) - Application of Mohd.
Khateeb, Moazzin of Babri Masjid dated 30-11-1858
against Mahant Nihang for installing Nishan in Masjid

Janam Asthan.

3. - Ext. OOS 5-17 (Vol. 20, P. 187-197) - Petition of
Mohd. Asghar, Mutawalli, dated 30-11-1858

regarding Nishan by Nihang Faqir
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10.

11.

12.

13,

14.

- Ext. 21 (Vol. 5 P. 69-72A) - Report of Sheetal

Dubey,18 Station Officer dated 1-12-1858 against
Nihang Sikh for installing Nishan.

- Ext. A-70 (Vol. 8 P. 573-575) - order dated 5-12-
1858 about arrest of Fagqir.

~

_—Ext. 22 (Vol. 5 P. 73-75) - Report of Sheetal Dubey

dated 6-12-1858 (filed by Plaintiff of OOS No. 1 of
1989) |

- Ext. A-69 (Vol. 8 P. 569-571) - order dated 15-12-
1858 about removal of flag (Jhanda) from the

mosque.

— Ext. 54 (Vol. 12 P. 359-361) - Application of Mohd.
Asghar etc. dated 12-3-1861 for removal of Chabutra

as Kutiya.

— Ext. 55 (Vol. 12 P. 363-365) Report of Subedar
dated 16-3-1861 about removal of Kothri.

- Ext A-13 (Vol. 6 P. 173-177) Application of Syed
Mohd. Afzal, Mutawalli dated 25-9-1866, for removal
of Kothri, against Ambika Singh and others.

- Ext. A-20 (Vol. 7 P. 231) copy of order dated 22-8-
1871 passed in the case of Mohd. Asghar Vs. State.

— Ext. 30 (Vol. 5 P. 107-116-A.B.C) Memo of Appeal
No. 56 filed by Mohd. Asghar against order dated 3-
4-1877 regarding opening of northern side gate (now
being called by Hindus as Sihgh-Dwar),

- Ext. 15 (Vol. 5 P. 43-45) Report of Deputy

Commissioner in the aforesaid Appeal No. 56.

— Ext. 16 (Vol. 5 P. 45) Order of Commissioner dated
13-12-1877 passed in the aforesaid Appeal No. 56.



15. — Ext. 24 (Vol. 5 P. 83-85) Plaint of the case No.

17.

18.

19.

20.

21.

22:

23.

24.

1374 | 943 dated 22-10-82 / 6-11-82 (Mohd. Asghar
Vs. Raghubar Das)

- Ext. 18 (Vol. 5 P. 55-57) Application of Mohd.
Asghar Vs. Raghubar Das dated 2-11-1883 about |

‘safedi’ of walls etc.

.

- Exvhibit 23 (Vol.- 10, Page 135-136) Copy of
application moved by Mohd. Zaki and others for
compensation of the losses caused ‘in the riot held
on 27-3-1934. |

- Exhibit A-49 (Vol. 8, P. 477) Copy of order of Mr.
Milner white dated 12-5-1934 for cleaning of Babri
Masijid from 14-5-1934 and for use of the same for

religious services.

- Exhibit A-43 (Vol. 8, P. 459) Copy of D.C.’s order
(Mr. Nicholson). dated 6-10-1934 for approval of

payment of compensation.

- Exhibit A-51 (Vol. 8, P. 483-487) Application of
Tahawwar Khan (Thekedar) dated 25-2-1935 for

-payment of his bill regarding repair of Mosque.

- Exhibit A-45 (Vol. 8 P. 467) Copy of order of D.C.
dated 26-2-1935 for payment of Rs. 7000/- on the

application of Tahawwar Khan.

- Exhibit A-44 (Vol. 8 P. 461-465) Copy of Estimate
of Tahawwar Khan dated 15-4-1935 regarding Babri
Masjid. '

- Exhibit A-50 (Vol. 8, P. 479-481) Application of
Tahawwar Khan (Thekedar) dated 16-4-1935

explaining delay for submission of bill.

- Exhibit A-48 (Vol. 8, P. 473-476) Copy of Inspection
Note dated 21-11-1935 by Mr. Zorawar Sharma,
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26.

27,

28.

29.

30.

31.

32.

33.

34.

Assistant Engineer PWD, regarding Bills of repair of
Babri Masjid.

- Exhibit A-33 (Vol. 8, P. 493-495) Application of
Tahawwar Khan Thekedar dated 27-1-36 regarding
Bills of repair of Babri Masjid and houses.

- Exhibit A-46 (Vol. 8, P. 469) Copy of report of Bill

clerk dated 27-1-36 regérding the repair of the
Mosque.

- Exhibit A-47 (Vol. 8, P. 471) Copy of order of Mr.
A.D.Dixon dated 29-1-36 regarding payment of Rs.
6825/12/- for repair of Babri Mosque.

- Exhibit A-52 (Vol. 8, P. 489-491) Application of
Tahawwar Khan Thekedar dated 30-4-1936
regarding less payment of his bills for repair of

houses and Mosque

-Ext. OOS 5-27 _(\'/ol. 23, Page 665) Sanction letter
dated 6-12-1912 for suit u/s 92 CPC issued by Legal

Remembrancer, U.P.

- Ext. A-8 (Vol. 6, P. 75-149) Copy of Accounts of the
income and expenditure of Waqgf from 1306 F.
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